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BRITISH PRIZE COURT DECISION IN THE 
CHICAGO PACKING HOUSE CASES 

In November, 1914, four vessels of Norwegian register, the Kim, 
the Alfred Nobel, the Bjornstjerne Bjornson, and the Fridland, bound 
from New York to Copenhagen, were captured on their voyage by- 
British warships and their cargoes were seized on the ground that the 
foodstuffs, which constituted the bulk of the shipments, were condi- 
tional contraband suspected of being destined for the government or 
armed forces of Germany. 

In September, 1915, the British Prize Court rendered its decision 
condemning as prize the shipments of foodstuffs which belonged to the 
Chicago Packers. An appeal was taken by the Packers to the Privy 
Council, but while this appeal was pending, negotiations for a settle- 
ment were entered into by the British Government with the Packers, 
and a settlement having been agreed upon, disposing of the questions 
at issue so far as they were concerned, the appeal was withdrawn. 

Of all the decisions of the Prize Court affecting the rights of neutrals, 
this decision was perhaps the most important and most disturbing to 
neutrals, for, although it applied in terms only to certain particular 
shipments, the decision in its conclusions as to the law of contraband 
and the doctrine of continuous voyage in relation to conditional contra- 
band had a general application to all neutral commerce, and not only 
was it exceedingly prejudicial to neutral interests, but it invoked the 
authority of British Orders-in-Council as superior to international 
law. For these reasons it would have been interesting and useful from 
the point of view of international law and in the interest of determining 
exactly what was the law to be applied by the British Prize Court to 
have had this decision carried to the Privy Council for review on appeal. 
Inasmuch, however, as that was prevented by the settlement of these 
particular cases, it may be of interest to examine some of the grounds 
upon which it was contended in the settlement negotiations that the 
position taken by the Prize Court in condemning these shipments was 
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inconsistent with and unsupported by the law of contraband applicable 
in such cases as previously interpreted and recognized both by the 
Government of Great Britain and by the Government of the United 
States, and particularly the ground that neutral rights under the princi- 
ples and rules of international law, as hitherto established, governing 
neutral trade, were not subject to limitation by British Orders-in- 
Council or other municipal legislation. 

One of the principal objections urged against this decision was that 
it disregarded the essential differences between absolute and conditional 
contraband of war, to which both Great Britain and the United States 
were committed by precedent and practice, and deprived goods listed 
as conditional contraband of the protection to which they were entitled 
under international law. 

Since the beginning of the war, and at the time these seizures were 
made, foodstuffs were listed as conditional contraband in all the contra- 
band proclamations of the British Government, and all of the shipments 
of foodstuffs which were condemned in these cases stood on the basis 
of conditional contraband. Even the special food products which the 
court held might be used for the production of glycerine were entitled 
to treatment as conditional contraband, because, when these shipments 
were seized, glycerine was listed as conditional contraband. 

To these shipments the Prize Court applied the doctrine of con- 
tinuous voyage or transportation. This doctrine the court held had 
become part of the law of nations at the commencement of the present 
war both in relation to carriage by sea and transportation by land. 
As applied to the carriage of absolute contraband, the correctness of 
this statement of the law was not questioned, but it cannot be admitted 
that this doctrine has heretofore been applied to the carriage of condi- 
tional contraband, except in special circumstances, with well-defined 
limitations, or that such an application of this doctrine has been adopted 
by the consensus of nations. If it had been so adopted, it would not 
have been rejected in the Declaration of London. 

In its application to absolute contraband when consigned to a 
neutral country, this doctrine imposes upon the captor the burden of 
proving an intention on the part of the shipper that the goods shall 
proceed by a continuous voyage or transportation to an enemy country 
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as part of a single commercial transaction, complete from its inception, 
without interruption by sale into the common stock in trade of the 
neutral country before going forward to the enemy territory. 

Any extension of this doctrine to conditional contraband, therefore, 
must necessarily impose upon the captor the same burden of proof as 
in the case of absolute contraband. Moreover, conditional contraband 
is not liable to condemnation as contraband unless the captor proves 
not only that the goods were on their way to enemy territory under 
the conditions above defined, but also that, as part of the same trans- 
action, they were necessarily predestined to the enemy government, 
or its military forces as the real consignees. 

The Prize Court seems to have disregarded these requirements. 

In all of these cases the ship's papers showed a neutral destination, 
and no positive proof to the contrary was furnished on the part of the 
Crown. Furthermore, in each of these cases an affidavit was furnished 
by the shipping companies, sworn to by a responsible officer of the 
company, to the effect that: 

The whole of the said goods were shipped to the order of the said 
Agent in Copenhagen for sale in the Agent's own district as aforesaid, 
in the ordinary course of business. The standing instructions to the 
Agent that no sales were to be made outside the Agent's district were 
never withdrawn by the Claimants and the Agent had no authority 
to sell the goods except to firms established in Denmark, other Scan- 
dinavian countries, Finland, or Russia. 

and 

None of the said goods had in fact been sold prior to the seizure of 
the Steamship and they were at the date of such seizure the property 
of the Claimants. 

The court clearly understood the meaning and effect of these affi- 
davits, as appears from the following comment upon them in the deci- 
sion: 

Germany is not named; and the impression conveyed, and clearly 
intended to be conveyed, was that the goods were shipped and con- 
signed for purely Scandinavian business, as if the war had not inter- 
vened. 

Nevertheless, the court adopted the contention of the Crown that 
the shippers intended these goods to go through to Germany by con- 



254 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

tinuous voyage, without interruption by sale in neutral territory, 
although the case of the Crown rested wholly on presumptions or in- 
ferences drawn from circumstances which when impartially considered 
are at most no more significant of an enemy destination than of a 
neutral destination. Apparently the only reason for the adoption by 
the Prize Court of the presumption of an enemy destination was because 
the claimants did not undertake to disprove mere possibilities of a 
destination which had not been proved as a fact by the Crown. 

In order to establish a presumption that shipments consigned to 
a neutral country were actually intended by the shippers to proceed 
to enemy territory, the Prize Court laid great stress upon the existence 
of a surplus supply of foodstuffs in the neutral country to which these 
shipments were consigned. The existence of a surplus supply of food- 
stuffs, obviously, is wholly inconclusive as proof that these particular 
shipments were intended to proceed by continuous transportation 
through the neutral country as part of the original transaction initiated 
by the shippers, and the objections of the Government of the United 
States to the presumption of enemy destination based upon evidence 
of greatly increased imports into neutral countries adjoining Great 
Britain's enemies, were made clear in the note addressed on October 21, 
1915 by it to the British Government in relation to the restraints 
imposed by the British Government upon American commerce. 

In that note it was stated that such a presumption arising from 
such circumstances was: 

too remote from the facts and offers too great opportunity for abuse 
by the belligerent, who could, if the rule were adopted, entirely ignore 
neutral rights on the high seas and prey with impunity upon neutral 
commerce. 

and that 

To such a rule of legal presumption this Government cannot 
accede, as it is opposed to those fundamental principles of justice 
which are the foundation of the jurisprudence of the United States 
and Great Britain. 

There is no reason in law why the residents of a neutral country 
adjacent to an enemy of Great Britain should not export its own food 
products to Germany, or food products imported from another neutral 
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country for that purpose, and American food products shipped to the 
neutral country to supply a demand thus created cannot lawfully be 
treated as contraband. 

That note further called attention to the fact that His Majesty's 
Government have admitted that British exports to neutral countries 
adjacent to Germany also have increased materially since the present 
war began, and pointed out that: 

Thus Great Britain concededly shares in creating a condition which 
is relied upon as a sufficient ground to justify the interception of Ameri- 
can goods destined to neutral European ports. If British exports to 
those ports should be still further increased, it is obvious that, under 
the rule of evidence contended for by the British Government, the 
presumption of enemy destination could be applied to a greater number 
of American cargoes, and American trade would suffer to the extent 
that British trade benefited by the increase. Great Britain cannot 
expect the United States to submit to such manifest injustice or to 
permit the rights of its citizens to be so seriously impaired. 

As further stated in that note: 

Whatever may be the conjectural conclusions to be drawn from 
trade statistics, which, when stated by value, are of uncertain evidence 
as to quantity, the United States maintains the right to sell goods 
into the general stock of a neutral country, and denounces as illegal 
and unjustifiable any attempt of a belligerent to interfere with that 
right on the ground that it suspects that the previous supply of such 
goods in the neutral country, which the imports renew or replace, has 
been sold to an enemy. That is a matter with which the neutral 
vendor has no concern and which can in no way affect his rights of 
trade. 

Another reason for challenging the validity of that presumption 
was furnished by the court itself, for it decided, as shown below, that 
the surplus supply of foodstuffs in Denmark did not raise the pre- 
sumption of destination to Germany in the case of foodstuffs imported 
into Denmark by residents of Denmark. 

In every instance in which foodstuffs seized on these vessels were 
shown to belong, at the time of their seizure, to residents of the neutral 
country to which they were consigned, the Prize Court held that they 
were not liable to condemnation, and ordered their release. A distinc- 
tion was thus drawn in the case of foodstuffs shipped from the United 
States to Denmark between those owned by residents of Denmark, 
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and those owned by residents of the United States and consigned to 
their selling agents in Denmark. But the situation thus created by a 
surplus supply of foodstuffs in Denmark had exactly the same bearing 
upon additional foodstuffs imported by Danish owners as upon those 
imported by the agents of the American shippers, and if it did not 
create a presumption that the Danish importers were importing with 
the intention of selling to the German market, it could not justly be 
held to create that presumption in the case of the American shippers. 

This discrimination against shipments of conditional contraband 
from the United States to a neutral country, unless such shipments 
were owned by and made to residents of that country, in effect estab- 
lished an embargo against trade between the United States and neutral 
countries when carried on by American citizens, even if they had resi- 
dent agents in those neutral countries, and permitted such trade to be 
carried on only when in the hands of residents of those neutral countries. 
It may be that it was not the intention of the court to establish such 
an unfair discrimination against American interests; but whether 
intentional or not, the fact that the decision of the court produced that 
result did not inspire confidence in the conclusions reached by the 
court. 

It is unnecessary, however, for the purposes of the present discus- 
sion of this decision to examine into the sufficiency of the evidence 
upon which the court based its presumption of destination to enemy 
territory, because, as stated in the American note above mentioned, 
"even if goods listed as conditional contraband are destined to an 
enemy country through a neutral country, that fact is not in itself 
sufficient to justify their seizure." 

The conclusion of the court on that branch of the case, therefore, 
was wholly immaterial, unless, as above pointed out, destination to 
enemy territory was coupled with proof that the enemy government, 
or its military forces, were the real consignees, and it is to the treat- 
ment by the court of this second and indispensable branch of the case 
that attention is particularly directed. 

The Kim was the only one of these four ships which sailed subse- 
quent to the British Order-in-Council of October 29, 1914, and in 
deciding this branch of the case the court considered separately the 
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shipments on the Kim from the shipments on the other vessels, and 
dealt with the Kim case under the provisions of the Declaration of 
London as adopted and modified by that Order-in-Council, leaving 
the other cases to be dealt with under the rules of international law, 
independently of the Declaration of London or Orders-in-Council. 

In the case of the Kim the court applied the provisions of paragraphs 
3 and 4 of the order, which imposed upon the owner of shipments of 
conditional contraband to neutral ports the burden of proving that 
their destination was innocent "if the goods are consigned 'to order' 
or if the ship's papers do not show who is the consignee of the goods, 
or if they show a consignee of the goods in territory belonging to or 
occupied by the enemy." 

As in all the other cases, the foodstuffs on the Kim which were 
condemned were consigned to the shippers themselves, or their order, 
or to named consignees in the neutral country acting as the selling 
agents of the shippers in that country, or to the order of such con- 
signees, and none of these shipments were consigned, in the words of 
the Order-in-Council, simply "to order." The consignment of ship- 
ments simply "to order" is a well established form of consignment, 
and unquestionably the language of the Order-in-Council was intended 
to apply to that particular form. Nevertheless, in applying this Order- 
in-Council, the court disregarded its express terms, which are em- 
phasized by placing the words "to order" in quotation marks, and 
construed it as applicable to shipments which were not simply "to 
order" but to the order of named consignees, and held that this estab- 
lished a presumption of enemy destination which must be disproved by 
the shipper. The court condemned these shipments as contraband 
because the shippers declined to undertake this burden, which they 
contended was not imposed upon them either by international law or, 
by the terms of the British Order-in-Council on the facts in this case, 
which facts, moreover, they contended did not justify a presumption 
of enemy destination. 

It is true that in the Springbok case (5 Wall. 1), which is cited by 
the Prize Court in support of this decision, a presumption of destination 
to a port other than the one named in the ship's papers was drawn in 
the special circumstances of that case, because the consignment was 
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"to order or assigns." But the presumed port of destination in that 
case was a blockaded port, and the condemnation was for an intended 
breach of blockade. A presumption of destination to a blockaded port 
may arise from a much simpler state of facts than a presumption of 
enemy destination, but no question of blockade is involved here, as no 
blockade had been established when these seizures were made. In 
the Springbok case no presumption of destination to the enemy govern- 
ment or its armed forces was drawn from the consignment "to order," 
and the court did not hold and the decision does not furnish a precedent 
for the present contention that conditional contraband is subject to 
condemnation merely because destined to enemy territory. In the case 
of conditional contraband, as above pointed out, it is not sufficient 
merely to show that shipments are destined to enemy territory, and 
even if these shipments in the present case had been consigned simply 
"to order," as provided in this Order-in-Council, and even if the rule 
in the Springbok case was applicable, the presumption thereby raised 
that they were destined to proceed beyond a neutral port to enemy 
territory would not be sufficient to justify their condemnation as contra- 
band. 

In other words, a consignment to order is not presumptive evidence 
of enemy destination in the case of conditional contraband, and there- 
fore the presumption of enemy destination in such a case, which the 
British Order-in-Council of October 29th has imposed upon the Prize 
Court, rests upon a state of facts which is wholly insufficient to support 
that presumption. The Prize Court held that it was bound to adopt 
this presumption on account of the rule laid down by this Order-in- 
Council, and in giving effect to this presumption, explained in the 
decision that: 

As to the modifications regarding presumptions and onus of proof, 
as, for instance, where goods are consigned "to order" without naming 
a consignee, these are matters really affecting rules of evidence and 
methods of proof in this Court, and I fail to see how it is possible to 
contend that they are violations of any rule of International Law. 

This view calls for a most emphatic dissent if the interests of neutrals 
are not to be abandoned to the arbitrary control of a belligerent. The 
Order-in-Council attempted to impose upon neutral shippers the burden 
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of disproving a fact the existence of which had not been established and 
the burden of proving which rested with the Crown, and this shifting 
of the burden of proof clearly affected a substantial right of the claim- 
ants. The condemnation of these shipments because of this shifting 
of the burden of proof shows how seriously their substantial rights 
were thereby affected. Furthermore, the legality of a presumption 
drawn from a fact which is wholly insufficient to support that presump- 
tion, cannot be admitted. 

Neither the British Government, nor a British Prize Court, is at 
liberty to impose upon neutral commerce, which is not voluntarily 
within their jurisdiction, a regulation restricting a substantial right to 
which neutrals are entitled under international law. 

In this connection it will be recalled that the Government of the 
United States had previously informed the British Government in a 
communication addressed to the British Government on July 15, 1915, 
that in so far as American interests are concerned : 

the Government of the United States will insist upon their rights under 
the principles and rules of international law as hitherto established, 
governing neutral trade in time of war, without limitation or impair- 
ment by Orders in Council or other municipal legislation by the British 
Government, and will not recognize the validity of prize court pro- 
ceedings taken under restraints imposed by British municipal law in 
derogation of the rights of American citizens under international law. 

In these circumstances it was clear that the Government of the 
United States could not fail to regard the enforcement by the British 
Prize Court of these provisions of the British Order-in-Council of Octo- 
ber 29th in conditional contraband cases as a violation of substantial 
rights of American claimants and as contrary to the recognized principles 
of international law, and could not recognize as valid the decision of 
the Prize Court in that respect. 

The court itself apparently had some doubt as to the legality of 
the condemnation of the Kim cargo on the above grounds, for, not- 
withstanding its conclusion that under the Order-in-Council of October 
29th, the goods claimed by the shippers on the Kim were confiscable as 
lawful prize, the court proceeded to include the Kim cargo with the 
cargoes of the other three vessels before it, in considering the question 
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of their confiscability apart from the operation of the Order-in-Council 
of October 29th. 

With regard to these vessels the court held that neither the Order- 
in-Council of October 29th, nor any previous one, was applicable to 
them at the time of their seizure, and that the question of the con- 
demnation of their cargoes "must be decided in accordance with the 
rules of international law." The attitude of the court as to these 
cargoes was briefly as follows: Starting with the presumption that 
the cargoes, although ostensibly destined for a neutral port, were in 
reality destined for Germany, the court proceeded to determine "whether 
their real ultimate destination was for the use of the German Govern- 
ment or its military or naval forces." In answering this question the 
court assumed that these foodstuffs were adapted for military use and 
in part "for immediate warlike purposes in the sense that some of them 
could be employed for the production of explosives." This referred to 
the production of glycerine from lard, although glycerine, as above 
pointed out, was listed at that time as conditional contraband. It 
also assumed that they were destined "for some of the nearest German 
ports like Hamburg, Lubeck, and Stettin, where some of the forces 
were quartered," although the court admitted that "no particular 
cargo can definitely be said to be going to a particular port," and at 
most the assumption was based on mere suspicion. 

The principal ground, however, on which the court seemed to rest 
the presumption of destination to the German Government for military 
use is that, "about 10 millions of men were either serving in the German 
army, or dependent upon or under the control of the Military Authori- 
ties of the German Government, out of a population of between 65 
and 70 millions of men, women, and children" ; and that "of the food 
required for the population, it would not be extravagant to estimate 
that at least one-fourth would be consumed by these 10 million adults." 

In support of this inference that a large proportion of these food- 
stuffs would necessarily be used by the military forces, the court cited 
the British Foreign Secretary's statement in his note of February 19, 
1915, to the American Government that: 

The reason for drawing a distinction between foodstuffs intended 
for the civil population, and those for the armed forces or Enemy Gov- 
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eminent disappears when the distinction between the Civil population, 
and the armed forces itself disappears. In any country in which there 
exists such a tremendous organization for war as now obtains in Ger- 
many, there is no clear division between those whom the Government 
is responsible for feeding and those whom it is not. 

The position of the Prize Court seemed to be that in view of existing 
conditions in Germany, foodstuffs had lost their status of conditional 
contraband, and must be treated on the basis of absolute contraband. 
Whatever might be said as to the propriety of listing foodstuffs as 
absolute contraband on account of conditions then existing in Germany, 
it must be remembered that at the time these seizures were made, 
foodstuffs were actually listed as conditional contraband in the contra- 
band proclamations of the British Government. Neutral shippers 
were entitled to rely upon the official representations of the British 
Government, and in order to affect the rights of neutrals, changes in 
the contraband lists proclaimed by the British Government should 
have been made and announced by the British Government before the 
cargoes sailed and not by a process of judicial legislation after the 
cargoes were seized and placed in the Prize Court. 

The Prize Court seems to have entirely overlooked the distinction 
between changing conditional to absolute contraband by proclamation 
by the British Government and by judicial legislation by the court. 
It cites in support of its conclusion that articles listed as conditional 
contraband may be treated as absolute contraband, an extract from 
an editorial note in this Journal, which expressed the opinion that 
in view of the extensive organization of the non-combatant population 
of Germany for military purposes "it seems likely that belligerents will 
be inclined to consider destination to the enemy country as sufficient, 
even in the case of conditional contraband." 

The court failed to note that the opinion expressed was that the 
belligerents and not the Prize Court would be inclined to take this 
attitude, which really meant that the belligerent governments would 
be inclined to list as absolute contraband articles usually listed as 
conditional contraband, and in no sense expressed the view that a 
prize court could make that change by judicial legislation. Moreover, 
the statement went no further than to say that "it seems likely that 
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belligerents will be inclined," and the court itself in the course of the 
argument noted that the views expressed went no further. As appears 
from the record of the trial, when this editorial comment was read to 
the court during the argument, the court said: "That states the very- 
question which has been troubling me a little." 

The Solicitor-General responded: "And it takes a decided view of 
it." 

The court replied: "No, I do not think it does. What it says is 
'It seems likely that they would be inclined.'" 

The subsequent citation of this opinion in support of its decision 
is suggestive of the extremes to which the court was forced to go in 
grasping at straws to sustain an unsound position. 

The Government of the United States is entitled to insist upon the 
same treatment of neutral commerce in the present war that it insisted 
upon in its discussion of the subject with the Russian Government in 
1904, during the Russo-Japanese War, and which was clearly set forth 
in a communication from Secretary of State Hay, as follows: 

When war exists between powerful States it is vital to the legitimate 
maritime commerce of neutral States that there be no relaxation of 
the rule — no deviation from the criterion for determining what con- 
stitutes contraband of war, lawfully subject to belligerent capture, 
namely, warlike nature, use, and destination. Articles which, like 
arms and ammunition, are by their nature of self-evident warlike use, 
are contraband of war if destined to enemy territory; but articles 
which, like coal, cotton, and provisions, though of ordinarily innocent 
are capable of warlike use, are not subject to capture and confiscation 
unless shown by evidence to be actually destined for the military or 
naval forces of a belligerent. 

This substantive principle of the law of nations cannot be over- 
ridden by technical rule of the prize court that the owners of the captured 
cargo must prove that no part of it may eventually come to the hands 
of the enemy forces. The proof is of an impossible nature; and it can 
not be admitted that the absence of proof, in its nature impossible to 
make, can justify the seizure and condemnation. If it were otherwise, 
all neutral commerce with the people of a belligerent State would be 
impossible; the innocent would suffer inevitable condemnation with 
the guilty. 

The established principle of discrimination between contraband and 
noncontraband goods admits of no relaxation or refinement. It must 
be either inflexibly adhered to or abandoned by all nations. There 
is and can be no middle ground. The criterion of warlike usefulness 
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and destination has been adopted by the common consent of civilized 
nations, after centuries of struggle in which each belligerent made in- 
discriminate warfare upon all commerce of all neutral states with the 
people of the other belligerent and which led to reprisals as the mildest 
available remedy. 

If the principle which appears to have been declared by the Vladi- 
vostok prize court and which has not so far been disavowed or ex- 
plained by His Imperial Majesty's Government is acquiesced in, it 
means, if carried into full execution, the complete destruction of all 
neutral commerce with the non-combatant population of Japan; it 
obviates the necessity of blockades; it renders meaningless the prin- 
ciples of the declaration of Paris set forth in the imperial order of Feb- 
ruary 29 last that a blockade in order to be obligatory must be effective; 
it obliterates all distinction between commerce in contraband and non- 
contraband goods; and is in effect a declaration of war against com- 
merce of every description between the people of a neutral and those of 
a belligerent State. 1 

The position of the United States on this subject was again stated 
by Secretary of State Hay in a further communication to the Russian 
Government on the same subject in 1905, as follows: 

If the cargo were condemned on the ground that the neutral claimant 
had not offered proofs that no part of the cargo could eventually reach 
the enemy's forces, it would override the universal presumption in 
favor of innocence by demanding impossible proofs. If proof were re- 
quired on the part of the neutral claimant to show that the cargo was 
destined only to pacific uses, to what extent must he adduce proofs? 
Must he show that none of the cargo would eventually reach the enemy's 
forces? If proof so comprehensive be wanting, would the whole cargo 
be condemned? If it were not shown by the captor that the consignee 
was an agent or contractor of the enemy's government, must proof 
be offered by the claimant that he will not sell to one who is such agent 
even though the purchaser might conceal his agency? The law of 
nations affords no answer to these questions, and it must therefore be 
presumed that it does not authorize any seizure and condemnation 
on the mere ground of the possibility of supplies reaching the military 
or naval forces of the enemy. 2 

It is evident from the foregoing objections to this decision that 
the Prize Court was in direct opposition to the Government of the 
United States in holding that in order to justify condemnation the 
Crown was not required to show that enemy destination was intended 

1 Foreign Relations of the United States, 1904, p. 762. 2 Ibid., 1905, p. 746. 
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by the shippers, and that presumptive evidence of destination to enemy 
territory was sufficient. 

On this question of the proof of intention and prearrangement on 
the part of the shippers of the cargoes, it appears from the decision of 
the Prize Court that on the part of the claimants — 

It was argued that the Crown as captors ought to show that there 
was an original intention by the shippers to supply the goods to the 
enemy Government, or the armed forces, at the inception of the voyage 
as one complete commercial transaction, evidenced by a contract of 
sale or something equivalent to it. 

This contention was dismissed by the court on the ground that: 

If the captors had to prove such an arrangement affirmatively and 
absolutely, in order to justify capture' and condemnation, the right of 
belligerents to stop articles of conditional contraband from reaching 
the hostile destination would become nugatory. 

The difficulty with this argument is that a belligerent has no right 
to stop articles of conditional contraband from reaching enemy terri- 
tory unless it can show affirmatively the existence of a prearrangement 
such as that referred to. Unlike articles of absolute contraband, 
articles of conditional contraband, when shipped to enemy territory, 
are innocent unless there is shown to be an intention of enemy destina- 
tion, in addition to mere destination to enemy territory. This essential 
difference as to the contraband character of articles listed as absolute 
contraband, and articles listed as conditional contraband, furnishes the 
explanation of why in the Declaration of London, the doctrine of con- 
tinuous transportation was adopted as to absolute contraband, but 
not extended to conditional contraband. 

As stated in the extracts above quoted in Secretary Hays' communi- 
cation on this subject, shippers of conditional contraband are under no 
obligation to prove that no part of the shipment may eventually come 
to the hands of the enemy forces, which would be not only to override 
a substantial principle of the law of nations, but also in most cases 
would be to demand "impossible proofs." Any other rule would per- 
mit condemnation on presumptions against the shippers drawn from 
mere possibilities, and the law recognizes that such presumptions will 
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inevitably be drawn in times of prejudice and suspicion. That the 
temptation to draw such presumptions is too strong to be resisted was 
well illustrated by the reasoning of the court in this decision, and the 
unjust burdens thus imposed upon neutral commerce demonstrates the 
wisdom of the Declaration of London in rejecting the doctrine of con- 
tinuous voyage so far as conditional contraband is concerned in the 
present state of the law. 

Moreover, the court seems to have overlooked the point that inas- 
much as none of the shipments of foodstuffs in these cases came within 
the particular provisions of the Orders-in-Council of August 20 or 
October 29, 1914, which undertook to impose the burden of proof upon 
the claimants, they were entitled to rely upon the assurances given by 
the adoption of those orders, that the provisions of the Declaration of 
London not modified by those orders would be observed by the British 
Government. In other words, they are entitled to invoke the pro- 
tection of the provisions of Articles 33, 34, and 35 of the Declaration 
which are of benefit to them, and the effect of which was to impose the 
burden of proof upon the captor and to establish a presumption of 
innocence in the absence of certain conditions which did not apply 
in these cases, and to establish the ship's papers as conclusive proof 
both as to the voyage upon which the vessel was engaged and as to the 
port of discharge of the goods. 

The court concluded its discussion of these cases by calling attention 
to a decision in a German prize court as an example of the ease with 
which "a Prize Court in Germany hacks its way through bona fide 
commercial transactions when dealing with foodstuffs carried by neutral 
vessels." 

In that case foodstuffs were consigned from the United States to 
Irish ports and were ladened upon a Dutch steamer, and the British 
Prize Court quoted the following extract from the German Prize Court's 
decision : 

There is no means of ascertaining with the least certainty what use 
the wheat would have been put to at the arrival of the vessel in Belfast, 
and whether the British Government would not have come upon the 
scene as purchaser, even at a very high price, and in this connection 
it must also be borne in mind that the Bills of Lading were made out 
to order, which greatly facilitated the free disposal of the cargo. 
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The British Prize Court disclaimed any intention of following this 
decision, which it characterized as "a shocking example." Neverthe- 
less, there seems to be very little if any substantial difference distinguish- 
ing the two decisions, and it is difficult to perceive wherein the court 
has not followed this "shocking example" in spite of the best intentions 
to the contrary. 

In addition to the objections above pointed out against the inter- 
national authority of the Orders-in-Council cited in the decision of the 
Prize Court, the further objection was urged that these Orders-in- 
Council were of doubtful authority even as municipal law. 

While the settlement negotiations were in progress in the Packers 
cases, the question of the authority and legal effect generally of Orders- 
in-Council in relation to prize court proceedings came on for argument 
on appeal before the Privy Council in the Zamora case, and the decision 
of that court, which was rendered contemporaneously with the close 
of these negotiations, is of particular interest for that reason. 

In the Zamora case it appeared that specific powers had been con- 
ferred upon the King in Council by an act of Parliament authorizing 
the making of rules as to the procedure and practice in prize courts. 
But the specific orders which were under review went further than 
that and undertook to deal with substantial rights of neutrals, as to 
which no authority had been conferred upon the King in Council by 
any act of parliament. In that respect the Orders-in-Council in the 
Zamora case and in the Packers cases stood on the same footing. The 
Prize Court in both cases construed and followed these Orders-in- 
Council as an imperative direction binding upon the court on the 
theory that the King in Council was authorized to exercise such powers 
by virtue of the Royal prerogative. 

On this appeal the Privy Council held that the Prize Court was 
not bound by executive orders of the King in Council unauthorized 
by acts of Parliament, for the reasons set out in its decision, from 
which the following extracts are taken: 

The idea that the King in Council, or indeed any branch of the 
Executive, has power to prescribe or alter the law to be administered 
by Courts of law in this country is out of harmony with the principles 
of our Constitution. It is true that under a number of modern 
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statutes various branches of the Executive have power to make rules 
having the force of statutes; but all such rules derive their validity 
from the statute which creates the power, and not from the executive 
body by which they are made. No one would contend that the pre- 
rogative involves any power to prescribe or alter the law administered 
in Courts of common law or equity. It is, however, suggested that 
the manner in which Prize Courts in this country are appointed and 
the nature of their jurisdiction differentiate them in this respect from 
other Courts. 

In the first place all those matters upon which the Court is author- 
ized to proceed are, or arise out of, acts done by the sovereign Power 
in right of war. It follows that the King must, directly or indirectly, 
be a party to all proceedings in a Court of Prize. In such a Court 
his position is in fact the same as in the ordinary Courts of the realm 
upon a petition of right which has been duly fiated. Rights based on 
sovereignty are waived and the Crown for most purposes accepts the 
position of an ordinary litigant. A Prize Court must of course deal 
judicially with all questions which come before it for determination, 
and it would be impossible for it to act judicially if it were bound to 
take its orders from one of the parties to the proceedings. 

In the second place, the law which the Prize Court is to administer 
is not the national or, as it is sometimes called, the municipal law, but 
the law of nations — in other words, international law. 

It cannot of course be disputed that a Prize Court, like any other 
Court, is bound by the legislative enactments of its own sovereign 
State. A British Prize Court would certainly be bound by Acts of 
the Imperial Legislature. But it is none the less true that if the Im- 
perial Legislature passed an Act, the provisions of which were incon- 
sistent with the law of nations, the Prize Court, in giving effect to such 
provisions, would no longer be administering international law. It 
would in the field covered by such provisions be deprived of its 
proper function as a Prize Court. . . . The fact, however, that the 
Prize Courts in this country would be bound by Acts of the Imperial 
Legislature affords no ground for arguing that they are bound by the 
Executive Orders of the King in Council. 

On July 7, 1916, three months after the decision of the Privy Council 
in the Zamora case, the Order-in-Council relied upon in the decision by 
the Prize Court in the Kim case, and all other Orders-in-Council then 
in force relating to the Declaration of London, were withdrawn by a 
new Order-in-Council. This order recites that this was done because 
"the issue of these successive Orders-in-Council may have given rise 
to some doubt as to the intention of His Majesty, and also as to that 
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of his allies, to act in strict accordance with the law of nations," and 
declares that it is and always has been their intention to exercise their 
rights in accordance with the laws of nations; and then it sets out a 
series of rules which are ordered to be observed, pointing out that this 
is done because, on account of the changed conditions of commerce and 
diversity of practice, doubts might have arisen as to the rules which 
they regard as being in conformity with the law of nations. 

This Order-in-Council, like the previous ones, is not based on the 
authority of any specific powers conferred by act of Parliament upon 
the King in Council, and the rules set out in this order do not differ 
materially from the rules embodied in the previous orders, except that 
the new order does not refer to the Declaration of London. The new 
order does differ radically from the old orders, however, in its appli- 
cation to neutral rights, because it was adopted after the Privy Council 
decision in the Zamora case, and therefore must be read in the light of 
that decision, and also because the reason embodied in it, as above 
noted, explaining why it was adopted, shows that it has an entirely 
different purpose from that of the previous orders. As was recognized 
by the Privy Council in the Zamora case, if the rules adopted in an 
Order-in-Council conform to the law of nations, the order is quite 
unnecessary to give them effect, and if they conflict with the law of 
nations, the order cannot make them binding upon a prize court, so 
far as the rights of neutrals are concerned. This was not recognized 
by the British Government when the earlier orders were adopted. 
The Zamora decision made it clear, however, and so in this later order 
a special reason for its adoption was stated, namely, that the issue of 
the previous orders had given rise to doubts as to the intention of the 
British Government and their allies to act in strict accordance with 
the law of nations, and it was accordingly explained in the order that 
the rules which were then adopted were regarded by the British Govern- 
ment and their allies as being in conformity with that law. In the 
circumstances this amounts to a distinct recognition that these rules de- 
pend for their enforcement in the Prize Court, not upon their adoption by 
an Order-in-Council, but upon their conformity with the law of nations. 

It is clear, therefore, that in accordance with the settled rule fol- 
lowed by the Privy Council in the Zamora case, this Order-in-Council 
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cannot detract from the established rights of neutrals under the law of 
nations, and in so far as the rules adopted by it are found to be in con- 
flict with the law of nations, they will not be binding upon the Prize 
Court, and if followed by the Prize Court, the Government of the 
United States, as announced in its communication above quoted of 
July 14, 1915, "will not recognize the validity of prize court proceed- 
ings taken under restraints imposed by British municipal law in deroga- 
tion of the rights of American citizens under international law." 

It should be said in closing that in the negotiations for a settlement 
of the Packers cases, the British Government demonstrated their 
desire to deal justly and reasonably with questions of difference of a 
legal nature arising out of their interference with neutral trade under 
these Orders-in-Council, and when this last Order-in-Council was 
communicated to the Government of the United States, it was accom- 
panied by a Foreign Office memorandum which closes with the following 
reassuring declaration : 

These successive modifications may perhaps have exposed the pur- 
pose of the allies to misconstruction; they have therefore come to the 
conclusion that they must confine themselves simply to applying the 
historic and admitted rules of the law of nations. 

The allies solemnly and unreservedly declare that the action of 
their warships, no less than the judgments of their prize courts, will 
continue to conform to these principles; that they will faithfully fulfill 
their engagements, and in particular will observe the terms of all inter- 
national conventions regarding the laws of war; that mindful of the 
dictates of humanity, they repudiate utterly all thought of threatening 
the lives of non-combatants; that they will not without cause interfere 
with neutral property; and that if they should, by the action of their 
fleets, cause damage to the interests of any merchant acting in good 
faith, they will always be ready to consider his claims and to grant 
him such redress as may be due. 

Taking into consideration the settlement of the Packers cases, and 
the decision of the Privy Council in the Zamora case, and the subse- 
quent action taken by the British Government in regard to the Orders- 
in-Council relied upon in those cases, it would seem that the decision 
of the Prize Court in the Packers cases, although standing unreversed 
of record, can not fairly be taken as a basis, sanctioned by the British 
Government for the treatment of neutral commerce. 

Chandler P. Anderson. 



